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O  R  D  E  R 

 
Per INTURI RAMA RAO, AM : 

  
These are cross appeals filed by both the assessee-company as 

well as the revenue directed against the order of the Commissioner of 

Income-tax (Appeals), Mysore, [CIT(A)] dated 19/12/2013  for the 

assessment year 2010-11. 

 
2.      Since issues involved in both the appeals are common, we 

proceed to dispose of the same by way of this consolidated order. At the 

outset, there is a delay in filing of appeal by 45 days in ITA 

No.1067/Bang/2014.  The revenue filed petition for condonation of 
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delay.  For the reasons stated in the condonation petition, delay in filing 

of appeal is condoned.  

 
3.      Briefly facts of the case are that the assessee is a company 

engaged in the business of providing cleaning services for corporate 

sectors. Survey operations u/s 133A of the Income Tax Act 1961 [‘the 

Act’ for short] were conducted in the business premises of the assessee 

on 21/06/2012.  During the course of such survey proceedings the ACIT, 

TDS Circle-15(1) [hereinafter referred to as ‘the TDS officer’ found that 

during the financial years 2009-10 and 2010-11, sums of 

Rs.59,09,621/- and Rs.4,29,79,871/- respectively have been advanced 

as loans to directors of companies, who have substantial interest in the 

assessee-company.  The details of said loan are as under:  

 

 
Therefore, the TDS officer has come to the conclusion that the above 

payments are in the nature of deemed dividend liable to tax deduction 

at source u/s 194 of the Act. The facts set out by the TDS officer are 

extracted below: 
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Accordingly, the TDS officer treated the assessee as assessee in default 

u/s 201(1) of the Act to the extent of tax of Rs.57,83,913/- and also 

levied interest u/s 201(1A) of Rs.16,19,495/-.  

5.      Being aggrieved, an appeal was filed before the CIT(A) contending 

inter alia that the shareholding of Shri Jasmer Puri and Shri Shamsher 

Puri in the assessee’s company does not exceed more than 4% which is 

below 10% voting power of the company and further contended that 

loans/advances are made during the course of business transactions 

consequent to the scheme of amalgamation of the company M/s.Facility 
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Management Business of TSFM. It was further contended that while 

calculating accumulated profits of the assessee company, capital 

reserves of Rs.1.7 crore should not be reckoned as part of the 

accumulated profits.  

         The CIT(A), after duly considering the submission of the assessee-

company held that loans/advances to Shri Jasmer Puri and his concern 

M/s.Total Service Facility Management Private Limited does not 

constitute ‘deemed dividend’ as the shareholding of  Shri Jasmer Puri is 

less than 1% of the total shareholding of the assessee-company. 

However, he remanded the matter back to the Assessing Officer [AO] for 

the purpose of verifying percentage of shareholding by the Shri Jasmer 

Puri in the assessee-company.  As regards advances made to Shri 

Shamsher Puri and ‘The Dusters’,  the CIT(A) confirmed the action of 

the TDS Officer.  

6.    Being aggrieved with that part of the order which is against the 

assessee, the assessee-company is in appeal in ITA No.497/Bang/2014 

and being aggrieved by that part of the order which is in favour of the 

assessee, the revenue is in appeal in ITA No.1067/Bang/2014. 

7.        The assessee-company raised the following grounds of appeal in 

ITA No.497/Bang/2015: 
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7.1    The learned counsel for the assessee submitted that the company 

called ‘Total Sales Facility Management Private Limited’ was merged with 

the assessee-company under the scheme of merger as approved by the 

Hon’ble Court of Bombay on 26/07/2010 and Hon’ble High Court of 

Karnataka on 8/7/2010. As per this scheme, an appointed date was 

fixed as 01/04/2009 and the effective date of merger was 21/07/2010.  

Consequent to merger of said company, Shri Jasmer Puri who is also 

shareholder in Total Sales Facility Management Private Limited was 

allotted additional shares on 21/07/2010.  Only after allocation of these 

shares, Shri Jasmer Puri share-holding has increased beyond 10% of the 

share capital of the company. But as on the date of loan/advances 

share- holding of Shri Jasmer Puri was less than 1% and therefore the 

provisions of section 2(22)(e) of the Act are not applicable.   He further 
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contended that while computing accumulated profits of the assessee 

company, for the purpose of treating advances as ‘deemed dividend’, 

capital reserves should not be considered as part of the accumulated 

profit. Reliance in this regard was placed on the decision of the co-

ordinate bunch of the Tribunal reported in ACIT vs. TVS Motors Co. Ltd. 

(128 ITD 47).  He also relied on the decision of the Hon’ble Delhi High 

Court in the case of CIT vs. C.R.Dass (204 Taxman 227) in support of 

the proposition that share-holding on the date of grant of advance 

should alone be considered.  He finally submitted that advances are 

made only for the purpose of business. He fairly conceded that he is not 

in a position to lead evidence in support of this contention. As regards 

shareholding of JP, there is no dispute with regard to the percentage of 

shareholding held by him that it is more than 10%. 

7.2     On the other hand, the learned CIT(DR) placed reliance on the 

orders of the lower authorities. 

8.     We heard rival submissions and perused material on record. The 

issue in the present appeal is whether the TDS Officer was justified in 

treating advance made to S/Shri Jasmer Puri and Shamsher Puri in the 

assessee-company as deemed dividend u/s 2(22)(e) of the Act and 

consequently whether the assessee-company was liable for deduction of 

tax at source u/s 194 of the Act. It is sine qua non for invoking 

provisions of 2(22)(e) that the concerned shareholder should be holding 

shares in excess of 10%.  With regard to the case of Shri Shamsher 

Puri, there is no dispute that he was holding more than 10% of the 

shares. But as regards Shri Jasmer Puri, percentage of shares held by 

him is in dispute as it is contended that as on the date of grant of 



ITA Nos.497 & 1067/Bang/2014 
 

Page 7 of 8 
advances the shareholding of Shri Jasmer Puri is only 1%. It is the 

contention of the assessee-company that on the date of granting 

advance the shareholding of Shri Jasmer Puri is only 1%.  On perusal of 

the orders of the lower authorities, it is not clear whether the TDS officer 

had examined this issue with reference to statutory records maintained 

under the Companies Act.  Therefore, this issue requires remand to the 

TDS Officer. Accordingly we remand the matter back to the file of the 

TDS officer for the purpose of verifying the number of shares held by 

Shri Jasmer Puri as on the date of grant of advance. While computing 

accumulated profits, for the purpose of amount of deemed dividend u/s 

2(22)(e) of the Act, capital reserves cannot be taken into consideration 

in the light of decision of the co-ordinate bench of Tribunal in the case of 

ACIT vs. TVS Motors Ltd. (128 ITD 47).  Therefore, this issue also we 

remit back to the file of the TDS officer. It is ordered accordingly. 

 
10.    The revenue raised the following grounds of appeal in ITA 

No.1067/Bang/2014: 

1. “The Ld.CIT(A) failed to appreciate that the shareholding of 
Jasmir Puri is not less than 10% considering that he has voting 
rights equal to 26% of total voting rights and that makes the 
assessee liable for charge of deemed dividend tax u/s 2(22)(e) 
of the IT Act. Accordingly the TDS provisions are also attracted. 

 
2. The Ld.CIT(A) has erred in not appreciating the fact that the 

provisions of deemed dividend u/s 2(22)(e) had to be 
concluded after verifying the share holding ratio of the 
Directors. 

 
3. The Ld.CIT(A) has erred in concluding that the shareholding of 

Jasmir Puri is less than 10% and consequently misdirected 
himself in allowing the relief to the assessee. 

 
4. The CIT(A) has erred in not calling for details and verifying the 

same from the record of the Company during the appellate 
proceedings. 

 
For these and other grounds that may be raised during the course 
of appeal and actual hearing, the appellant prays that the order of 
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learned Commissioner of Income Tax (Appeals) may be set aside 
and cancelled.” 
 

11.      The revenue is contesting the finding of the CIT(A) that the 

share- holding held by Shri Jasmer Puri is less than 0.1%.  From the 

perusal of the order of the CIT(A), it is clear that the CIT(A) has 

remanded the issue back to the file of the TDS Officer for the purpose of 

verifying this fact. In the assessee’s appeal in ITA No.497/Bang/2014, 

we remanded this issue for verification of percentage of shareholding 

held by JP as on the date of grant of advance.  We do not find any 

grievance of the revenue in this finding of the CIT(A).  

12.    In result, the appeal filed by the revenue is dismissed.  

 
Order pronounced in the open court on   19th December, 2017. 

   
          Sd/-  
 (VIJAY PAL RAO) 

                Sd/-         
      (INTURI RAMA RAO) 

 JUDICIAL MEMBER         ACCOUNTANT MEMBER 
srinivasulu, sps 
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